ED 078 541

AUTHOR
TITLE

INSTITUTION
REPORT NO

PUB DATE

NOTE
AVAILABLE FROM

EDRS PRICE
DESCRIPTORS

ABSTRACT ~

DOCUMENT RESUME

EA 005 198

Kilgras, Donald C.

Admiristration as an Adversary Role: Bargaining =--
Collective Negotiations.

Oregon School study Council, Engenes.
0SSC-Bull-vVol-16-No-8

Apr 73

30p.

Oregon Schocl Study Council, College of Education,
University of Oregon, Eugene, Oregon 97401 ¢$2.50)

MF-$0.65 HC-3$3.29

Administrative Personnel; administrative Principles;
Boards of Education; *Collective Negotiationj
*¥Conflict Resolution; *Legal Problems; *State
Legislation; Teacher Militancy; *Teacher Strikes

In this report, the author discusses public employee

negotiation legislation, issues and the basic law in negotiations,
approaches and alternatives to pargaining, the negotiation process,

and areas of special concern in negotiation. He concludes that one of

the most important skills an administrator of the future might
possess 1s a skill in negotiations or conflict resolution.

{Buthor/JF)

f O




E S

. . ) . . - L oL . T
. - . . v
) .

]

;
S

ED 078511

ADMINISTRATION AS AN ADVERSARY ROLE:
BARGAINING - COLLECTIVE NEGOTIATIONS

by
Donald C. Kilgras

Vol. 16, No. 8 April, 1973




r'S

ED 078541

EA CO5 198

7

ADMINISTRATION AS AN ADVERSARY ROLE:
BARGAINING - COLLECTIVE NEGOTIATIONS

-

by
Donald C. Kilgras

U.S.DEPARTMENT OF HEALTH.
EDUCATION 8 WELFARE
NATIONAL INSTITUTE OF
EDUCATION

THIS DOCUMENT MAS BEEN REPRO .
DUCED EXACTLY AS RECEIVED FROM ‘
THE PERSON OR ORGANIZATION ORIGIN
ATING 17 POINTS OF VIEW OR OPINIONS
STATED DO NOT NECESSARILY REPRE
SENT OFFICIAL NATIONAL INSTITUTE OF
EDUCATION POSITION OR POLICY

Individual Copy Price - $2.50
(0SSC Member District Price - $2.00)

I



FOREWORD

Bargaining is a decision-making process which mdy be contrasted with
other ways of viewing administration in that the bargaining process is
bilateral rather than unilateral. Basic to the bargaining.process is an
assumed conflict of interest or need which must be resolvéd by some procedure.

This process, in the negotiations literature, has been described by
various terms: collective negotiations, collective bargaining, and profes-
sional negotiation. The author provides a helpful delineation of these terms
with a discussion of the philoscphy implied in each approach to the. process.

The author discusses legislation, issues and the basic law in negotia-
tions, approaches and alternatives to bargaining, the negotiation process,
and areas of special concern in negotiations. His conclusion provides us with
a brief glimpse of the future.

The author concludes that one of the most important skills an administra-
tor of the future might possess is a: skill in negotiations or conflict rescliu-
tion. Unless he wants to stay on the side and be left out, the administrator
of today and the future must accept negotiations as a fact of life in public
education and develop the necessary attitudes, knowledge. and skills to func-
tion in this relatively new arena.

Mr. Don Kilgras is a public school administrator currently on educational
leave from Judson Junior High School in Salem, Jregon. He is studying for a
doctorate in Educational Administration at the University of Oregon in Fugene,
Oregon..

--the editors
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ADMINISTRATION AS AN ADVERSARY ROLE:
BARGAINING - COLLECTIVE NEGOTIATIONS

Bargaining is a decision-making process. This way of viewing bargain-
ing is commensurate with the idea, expressed by many writer~ in the field of
-educational administratiog, that everytﬁing involved in administration,
directly or indirectly, is cast in a decision-making mold. In contrast with
other ways of viewing administration, the bargaining process is bilateral
rather than unilateral. That is, in bargsining there are two parties involved
in the decision-making process. In consensus administration and other similar
forms there are frequently more than one party involved. The important differ-
ence, however, lies in the fact that in bargaining there is an assumed conflict
of interest or of needs, which must be resolved through some formal procedure.
What is ‘the procedure that teachers, administrators, and school boards
are going through to decide issues and find sources of conflict? 1In negotia-
tions literature this process comes under several names--sometimes used sep-
arately, sometimes interchangeably. There seems to be a great deal of dis-
cussion about the three terms, "collective bargaining," "collective negotia-
tions," and "professional negotiations." In each of the terms is implied the

basie philosophy or approach to the process.

Bargaining Defined

"Collective bargaining" is the term associated with the bargaining
process in industry. This is the term favored by the AFT, which follows

logically, as the AFT has affiliated itself with organized labor. The NEA



favors the use of the term, "collective" or "professional negotiations."

This, of course, implies that the AFT favors the union philosophy of having
a basic employeé-employer conflicf which necessitates a formal bargaining
procedure., The NEA wants to deemphasize this conflict and bring negotiations
to a higher level éf problem solving. This does not mean that members of the
NEA are more "professional" than members of the AFT. On the contrary, one
study1 shows that professional organization members scored lower than union
members in professionalism, as judged by years of training, training institu-
tions, publications, subscriptions to professional journals, and activity in
professional organizations. In later years the NEA has moved closer to the
“,union idea of bargaining as competition between the NEA and AFT has intensified.
Perry and Wildman2 state that collective bargaining in industry is essen-
tially a power relationship and a process of power accommodation. Broderius3
defines collective negotiations as an "adversary process," borrowing the con-
ceptual term from jurisprudence, and describing a case involving a plaintiff
and a defendant which concerns a point upon which they cannot agree. Stinnet
et al.u define professional negotiations as a set of procedures, written and
officially adopted by the local staff organization and the school board,
whi;h provides‘an orderly method for negotiating on matters of mutual concern,
for reaching agreement, and for establishing educational channels for media-
tion and appeal in the event of impasse. Gilroy et al.5 state, ''collective
negotiations is an art." Gilroy stresses the behavioral aspects of negotia-
tions; viewing negotiations as a continual, bilateral, problem-solving process,
as opposed to a crisis-ridden, unilateral arrangement with a win-lose result.

From writings on negotiations, two trends emerge. The negotiations

process is viewed as involving an adversary relationship or a problem-solving



. relationship. This does not imply a2 complete dichotomy, but rather could be
pictured as a bipolar continuum. There is thought that, as groups and organi-
zations become experienced in the bargaining process, they mature and move

along the continu m from conflict to problem solving.

Negotiations in education were very much an adversary process and conflict-

ridden situation in the early stages. Dykes,? quoting Kratzman, states that
as teacher groups mature they become more concerned with professional matters
and less with welfare matters. This implies a goal orientation shift from

the personal level to the organizational level. 'rhompson7 explains this shift
of emphasis by using Maslow's theory of a hierarchy of needs. Once the physi-
ological and security needs of té;chers are met by attractive welfare packages,
there will be a shift to different need levels--the social and esteem levels.

This shift manifests itself as involvement in decision-making or educational

issues.

Key Concgptshin Bargaining

Perry and Wildman8 enumerate some of the key elements in bargaining.
First, there exists a conflict between the managers and the managed in any
enterprise. There is unity of the employee group on the various areas of
conflict. FEach party has the right and the ability to inflict loss on the
other if they fail to reach an agreement. Bargaining power is the ability
to move the opposing party toward your position on.the issue and accept
agreement on your terms. Bargaining power is usually thought of in economic
terms, but can also be the total of all environmental factors: political,
social, economic, and psychological pressures. These key concepts of bargain-

ing are derived from industry and private sector bargaining. Many writers in
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the field doubt the wisdom of applying the principles of private sector bar-
gaining to education. «Williamsg cites the following disadvantages in the
use of a union model of bargaining.

1. Conflict of interest becomes a self-fulfilling prophecy and is
exaggerated.

2. Union stridency; emotion replaces rationality.
3. Residue of hard feelings restricts a move to problem solving.

4. Unions evolve from public interest to conservative, narrow _
self-interest,

5. Written contracts reduce flexibility.

6. An outside organization is brought into the decision-making
process. )

7. Conflict is institutionalized.

8. There is hesitancy of school boards to deal with parties not
elected.

3. Compromise as a decision-making process is not always rational.

10. Negotiations are time-consuming.

The Move to Bargaining ;

As bargaining becomes more and more the order of the day in education,
one has to ask: Why now? 'What has happened to bring negotiations to the
fore with such intensity? Why have negotiations in education been far be-
hind those in the private sector? . |

The first affiliation of any teacher group with organized labor was in
1902.10 While there have been many scattered instances of negotiations be-

tween teachers and boards of education over the past fifty years, the

acknowledged breakthrough was the December 1961 recognition of the UFT as

11

the exclusive bargaining agent for public school teachers in New York City.
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The slow adoptiém of negotiations in education can be attributed to many

factors. The desire for professionalism by the teachers has caused them to

shy away from any alliance with orginized labor. The idea of education as a
service alsb caused them to avoid alliance with organized labor; that is,
teachers did not enter the field of education for economic reasons, but for

service reasons. This idea has been one of the major barriers preventing
“
the adoption of a militant stand on economic matters. Also, the legal posi-

tion against negotiations by public employees has served to inhibit the move
to negotiations in education. The. National Labor Relations Act in 1935

specified that government units or enterprises were not covered under the

Act,t?

Why is there now such an intense move to negotiations, characterized by
"teacher militancy"? There are several recurring reasons given in negotia-
tions literature for this new militancy on the part of teachers. Perry and

. 13 enqs_ 1l .
Wildman =~ and Williams™ have summarized some of these reasons.

1. The changing character of the teaching preofession: a greater
percentage of males, a lower turnover in personnel, teachers
are being bétter-prepared and are becoming more professional,
and there seems to exist a generation gap between the older
administrators and the younger teachers as regards basic
philosophy.

2. The rivalry between the AFT and the NEA has caused both groups
to attempt to secure more benefits for their respective members.

3. The reaction to the public disenchantment with education has
been a defensive position by the teachers and has caused them
to adopt the posture--"if we are going to be blamed for the
situation, we are going to have more control over the situation."

4, Teachers' salaries have not been in line with what they feel
has been their contribution.

5. The dissatisfaction of teachers in the large school systems
and the reaction to bureaucracy has increased the desire to
have a greater voice in policy formulation.



6. Finally, the tone of society--especially in the € 's--was that
of activism. For a group of teachers, who are supposed to be
models of behavior for young people, not to become invelved
would seem hypocritical.
Legislation
With the rise of negotiations in the publis sector, a corresponding
rise has come in the amount of legislation by the states affecting these
negotiations.
A 1972 survéyls showed that thirty-nine states and the District of
Columbia participate in professional negotiations, of which tﬁirty-five
had legal precedent. Twenty-seven states had statutes that either mandated
or allowed negotiations; six had attorney general opinions; one, a judicial
decree; and one allowed negotiatiolus by local school board ruling.
As Perrvy and Wildman16 point out, the wording of the statute has im-
plications for the actual conduct of the negotiations. California's statu-
tory obligation is to '"meet and confer." This puts no onus on the school

" in

board to reach an agreement. Other statutes include such phrases as
zood faith" and "with an attempt tc reach an agreement,” which add more
structure to the process.

The coverage, or the positions and individuals included, under the
statutes is varied. New York's coverage is very comprehensive and includes
any person holding a position by employment or appointment with a unit of
government.17 Most states have various exceptions or stipulations such as:
certificated teachers only, no elected or appoint officials: various admin-

istrators excluded, and applying to school personnel vnly. Provisions

stipulated for the negotiating unit show a markeu trend for a separation of




uni+~ -~f teachers and administrators. Representation by the negotiating unit
is en:lusive in the majority of states, with the remaining having proportional
representation.

Concerning the scope of negotiations, there has been the attempt to limit
those things which could be negotiated. The most common terms used are 'wages,"
"hours," and "conditions of employment." As of 1971 five states permit nego-
tiations on matters other than those mentiovned above. Of these five, Washing-
ton gives the broadest specific coverage, including curriculum, texts, in-
service training, student teacher assignment, personnel, hiring and assigning,
leaves of abﬁence, and non-instructional duties--all as areas fo;-negotiétion.

The procedure for handling impasses varies from a single person to ad
hoc panels, to state hoards. The impasse review recommendations are for the
most part non-binding. Three states allow for binding arbitration by mutual
agreement. Maine specified binding arbitration oa salaries, pensions, and
insurance. There is a trend toward binding arbitration now as a means of
avoiding strikes.

Strikes are prohibited in all states except Vermont, Hawaii, Pennsyl-
vania, and Wyoming, where they are permitted, except whén enjoined by court
order "showing a clear and present danger to the school program."

An analysis of trends in legislatioi. shows the following negotiations

legislation could be expected:

1. A continued increase in states requlri )g or authorizing negotia-
tions in education.

2. TFewer restrictions as to the scope of negotiations and the in-
dividuals included in the bargaining unit.

3. More specific provisions or definitions in all areas of
negotiations.,




4, A wider scope of negotiable items, either listed or implied.

5. Mcre refinement and consistency in impasse resolutions
procedures.

€. More control over unions by government; i.e., fiscal and internal
democracy.

Issues and the Basic Law in Negotiaticns

The Wagner Act in 1935 defined the rights of employees t» organize
and to bargain collectively with their employers through representatives
of their own choosing.18 Key elements of the law include that the represen-
tative shall be elected by a majority of the employees to act as the exclusive
representative, and elections shall be set up to freely make this choice.
Certain unlawful employer moves are designated as "unfair labor practices"
&1d would he dealt with by the National Labor Relations Board. In 1947
the Taft-Hartley Act evenad things up a little bit and designated certain
actions of the unions as "unfair labor practices."19 It must constantly be
kept in mind that these laws were intended for controlling negotiations in
the private sector, and at the time, employee bargaining was not really con-
sidered in education.

Perry and Wildman20 state six elements of bargaining in the private
sector which fhey feel serve to institutionalize conflict:

1. the right to organize;

2. designation of an exclusive majority representative;

3. union-security arrangements bargaining and signing an
enforceable agreement;

4. grievance processing and binding arbitration;
5. concerted activities;

6. picketing and the strike.




Doherty and bberer21 take the stand that many of the burning issues are now
a fact of life and must be dealt with rather than fought.

There are several problems which arise in applying private sector bar-
gaining to education.. These problem issues appear time and again as the main
difficulties in educational negotiations. The most basic issue is, "do public
employees have the right to organize?" As stated by theVWagner Act in 1935
this was not seen as a right of public employees. -However, President
Kennedy's Executive Order 10988 of 1962, giving federal employees the right
to organize, set a precedent that mc:t states have followed in regard to
public employees. The right to join and participate in employee organizations
is based on the Constitution of the United States.22 The First, Fifth, and
Fourteenth Constitutional Amendments guarantee the right to peaceably assem-
ble, to petition the government, the right of free association, and the right
to freedom from deprivation of liberty without due process.23 The right of
self-organization by teachers, while resisted in some areas, has become in-
creasingly common:

The most burning issue facing the school boafEAis the question: "Is
deciding matters pertaining to education an illegal delegation of authority
on the part of the school board?" The traditional position is that the
school board, as a governmental agency of the state, has been delegated the
authority and responsibility for carrying out one of the functions of the
state, that of education. This principle of sovereignty (or "public policy")
implies that, having béen vested with this authority, if the school board
enters into negotiations to co-determine matters (that only they may decide
upon, legally), it constitutes .an illegal delegation of authority. While

still a minority view, Perry and Wildman state that courts are declaring
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negotiated contracts valid on the grounds that school boards, as governmental
agencies, have implied authority, pursuant to the statutes under which they
operate, to conduct their business as effectively and efficiently as possible.
Doherty and Oberer take the stand that regardless of the legislation on the

matter, negotiations are a fait accompli‘26 They state that to fight to

preserve the status quo and delay inevitable change generates resentment and
unnecessary strife.

The problem of illegal delegation of authority covers several aspects
of bargaining. Among these are the right to negotiate, binding arbitration,
written agreements, and the scope of negotiations. Some states try to cir-
cunvent the problem by agreeing to negotiate, but place no requirement to
reach a signed bilateral agreement. As mentioned previously, the statutes
in these states usually contain the words, "meet and confer,” but leave out
the terms, "ir good faith" or "with the purpose of reaching an agreement.”
In private sector bargaining, good faith bargaining means the obligation of
both parties to meet at reasonable times, be willing to make counterproposals,
and to reduce the negotiated agreement to writing.27

The same basic reason boards are reluctant to sig: an agreement makes
them reluctant to enter into binding arbitration. The idea of a third party
making decisions on issues the board feels is their responsibility is argued
to be illegal delegation of authority. A small percentage of states allow
binding arbitration by mutual agreement. It will be interesting to see if
the idea of "implied authority" of the board is stretched to fit this problem.
President Nixon's Lxecutive Order 11491 issued in 1969 provides for third
party impasse procedures, including binding arbitration, for federal employees.

This executive order estzblishes a precedent for binding arbitration in matters
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involving public emplovees.

With the establishment of the right to organize and negotiate comes the
crucial question: '"What is negotiable?" This is a more difficult question
to answer in public education than in the private sector. In private enter-
orise bargaining, it has been spelled out very clearly that the areas for
bargaining are wages, hours, and conditions of employment. Many states and
districts have adopted this same stand in public education without looking
into the basic philosophy behind it. In many areas the term "conditions of
émployment" has been stretched to include any question of educational policy
not specifically prohibited by statute. California and Washington are two
states which have spelled out a wide variety of issues which can be negotiated.

The premise in industry is that theré is a dichotomy of goals between
the employee and the employer; the organizational vs, the individual needs.

In labor legislation the premise taken was that the individual worker had to

be protected lest he be exploited for the profit of the organization. The
matter of policy as to product management was seen as the right of the employer.
The employer had the expertise in the product development area and had to have
rein to compete as iong as it had no adverse effect on the worker.

As Doherty and Oberer point out this is not the case in education.28
First, there should not be a dichotomy of goals in education, as the hoped-for
product is sound education for pupils. Secondly, the expertise in product
management lies not with the employers, i.e., school boards--but with the
employees, the teachers. With the growing alignment of the superintendents
and principals with the boards, it could be argued that a great deal of exper~
tise now lies also on the employers' side. The teachers claim that it is just

good sense to include the teachers as resource people and even as decision




makers on policy matters which directly affect them and about which they
have the most knowledge.

This again brings up the subject of the scope of negotiations. The
American Association of School Administrators has suggested one approach to
determining the scope of negotiations is to make a distinction between

negotiation and advisory consultation. 2> This approach allows for teacher

involvement in many areas without the teachers actually being invelved in
negotiations. Alsb,’with the advisory assistance of teachers, many issues
may be, resolved and therefore not subjected to negotiations.

The decision as to what are the "rights" of teachers in deciding many
educational issues and what are the "management rights" of the school board
is a problem which will be wifh us for quite awhile. -Perhaps Gilroy et al.
stated it best, that less emphasis on rights and more on problem solving
leads to a more satisfactory employee relationéhip.ao

The problem in public employee bargaining which everyone tries to avoid
is the matter of the strike. Because the strike is prohibited in all but
four states, it is assumed that it will just go away. But with eighty
teacher strikes having taken place so far in 1972, the strike is very much a
part of negotiations. The argument for prohibiting strikes is that the
school is- a monopoly set up by the government and unlike in private enterprise,
the public has no other alternative. This tends to disrupt the balance of
power between the two bargaining groups. Views toward the strike ban have

. changed and the current trend is for prohibiting strikes by public employees
only when the court decides that the strike will endanger the public health,

31 "It should be mentioned that the southern states have

31

safety, or welfare.

maintained a strict stand on prohibition of strikes. Doherty and Oberer
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stress the point that if there is to be a ban on teacher strikes and if we

hope to enforce this antistrike measure, an effective alternative to the

’ 3
’strike must be provided.

The smack of "civil disobedience" of a strike has hurt the public image
of teachers. The only way to alleviate the threat of a strike would be to
go to binding arbitration. This also has a problem as was mentioned earlier,
that of illegal delegation of authority. However, there is ample precedent
for the use of binding arbitration bv public emplovees. President Nixon's
Fxecutive Order 71491 and the use of binding arbitration in the past by
postal employe;s, firefighters, police, and teachers weakens the argument
of illegal delegation of authority. Also, it has been argued that binding
arbitration makes negotiation meaningléss as both sides merely use this
time to jockey for a favorable position for arbitration. Finally, teacher
strikes are a very real part of negotiations and if the problem is to be
solved, it must be faced and some possible alternatives and solutions worked
out.

Other important issues which shouid be looked into individually, but
which the limited space of this article prohibits, are as follows: Who should
be in the bargaining unit? Should there be exclusion or proportional repre-
sentation? How long should the representation last? Who should administer
the law on teacher negotiation? There is the question of teacher accountability
which has been an outgrowth of negotiations. What is the best style of griev-
ance procedure? What is the stand on the union-shop, dues-checkoff, and
union-security arrangements? Many of these problems have led to legislation
in those states which now allow public sector bargaining. This does not mean
that the problems have been completely solved--as the present-day contreversy

shows.
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Approaches and Alternatives to Bargaining

There are various approaches or strategies which can be utilized in
collective negotiations. One's philosophy or idea of how negotiations
should be conducted is very important in deciding whichapproach to use.
Lieberman and Moskow outline three approaches to collective negotiations:
the marketplace approach, the professional approach, and the problem-solviqg

approach.33

3

The marketplace apprqgghris based on the idea that the teachers sell

their services for the highest amount possible to the board who tries to pay
as little as possible. This process is on a win-lose basis and leads to

strained relationships. The professional approach allows for a conflict of

interest in some areas and a mutuality of interests in others. This approach
would have collective bargaining in the area of economic matters and problem

solving in the area of educational policies. The problem-solving approach

sets its eyes on the end to be achieved rather than on the means. The best
way is the most effective way to reach the desired goal with prerogatives
not being important. To be effective both sides must follow the chosen (or
problem-solving) model religiously.

The AASAau describes two contrasting approaches to negotiation: around
the table consultation and across the table negotiation. The first approach
is on the problem-solving level, is informal and stresses cooperative partic~
ipation. The second appr~ach is an adversary process, moving from convergence
to consensus or impasse. According to Vantine35 there are two different
methods in collective negotiations. Pure bargaining is a high-conflict experi-
ence in which one party demonstrates and uses its bargaining power to coerce

the other party into making concessions. Mutual accommodation is a low-conflict




situation where problem solving takes place and both parties make gains.
Walton and McKersie36 use the theory of two opposing strategies: pure

distributive bargaining and pure integrative bargaining. Pure distributive

bargaining is crisis bargaining and leads to impasses and decision making on

the basis of short-run power. Pure integrative bargaining is a problem-

solving approach leading to decisions based on reason. Between these two
extremes are two mixed strategies. "Game playiﬁg" leads to bid-ask approach
in decision making based on threat of exercise of power. "Utility matching"
is a trade-off approach based on the relative value of the issue to the sides.

Education has followad ‘the same evolutionary trend as industry in adopt-
ing bargaining strategies. In the early period, crisis bargaining was the
rule because of the following reasons:

1. High and rigid teacher expectation.

2. Insecure teacher organization leadership.

3. Strong board concern for its rights.

4, Inexperienced board leadership in negotiations.

According to Perry and Wildman37 game-playing has emerged as the dominant

approach in educational negotiations because both parties have enough power

;;
4
t
¢
I3

to force compromise, and the economic conflict necessitates an adversary
approach. These authors maintain that the main obstacle keeping the relation-
ship from maturing into an integrative bargaining relationship is the conflict
between the teachers and community over the level and structure of resource

use in the school.

The Negotiation Process

Once the decision has been made to negotiate, whether by mutual agreement

or by statute, there are some decisions. to be made and procedures to be
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established. The approach or philosophy taken regarding negotiations, as
discussed earlier, must be formed. Hopefully it will be a philosophy of
common purpose and mutual trust. The two basic problems fééing the negotiating
parties are (1) setting up procedures that will be followed during the sessions
and (2) determining the scope of negotiations, i.e., the items or éreas that
. may be negotiated. ‘

It is very important to set up and establish procedures if the negotia-
tions are to run smoothly and effectively. Both parties must accept the
procedures and agree to follow the guidelines presented. The following out-

line is commonly used in conducting negotiationms:

Procedures for Negotiations

I. Who will negotiate?
A. For board
B, For staff
C. Professional negotiator

II. Negotiation sessions

A. Open or closed
B. Dates

C. Time

D. Place

E

. Cancellations or postponements

III. Specific procedures
' A. Minutes
B. Data--shared or separate
C. Who may attend?
1. Consultants
2. Legal representation
3. Experts
D. Who is official spokesman?
E. Caucuses
F. News releases--separate or joint

. S IV. Legal responsibilities
V. Approach to negotiating

A. Package
B. Item by item

E‘ 1
|



17

VI. Who ratifies the agreement?
A. Board - team
B. Organization - staff
VII. Publication of the agreement
A. Board's responsibility
B. Team's responsibility
C. Superintendent's responsibility
D. Joint
Once the procedures for negotiating have been established, determining
the scope of negotiations becomes the focus. The scope of negotiations is
usually specified by state statute in those states wnich permit bargaining.
These laws vary considerably from state to state. The wording of the statute
may leave room for interpretation by the parties involved. The most common
example of this ambiguity in wording is "conditions of employment." The
teachers' groups interpret 'conditions of employment" in a very broad sense
to include all things involved in the educational process. There are lists
which include over 400 items which may be negotiated. The following areas
are not those which must necessarily be negotiated, but which might be nego-

tiated.

Areas of Negotiations

I. Contract and salary provisions

A. Contracts
1. General or specific
2. Extra-duty assignments

B. Salary
1. Allowance for training and experience - schedules
2. Allowance for certification
3. Substitute pay
4. Administrators
5. Extra-duty pay

C. Payment policies
1. Date of payment .
2, Number of payments
3. Payroll deductions
y, Salary adjustments

D. Length of school year

E. Paid vacation days
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II. Conditions of work
Length of work day
Class load
Assignments
Transfers
Promotions
Vacancies
Preparation time
Duty-free lunch period
Para-professionals
Grievance procedure

SGHIIOMmMEBBODO >

III. Educational policies

. Curriculum

. Textbooks

. Professional development and improvement
Teacher evaluations

. Teaching procedures

A
B
C
D
E

IV. Leave policies

+ Illness

. Sabbatical leave

. Military leave

+ Study and travel leave

. Maternity leave

. Jury duty or court leave

. Attendance at professional meetings
. Personal emergency leave

oMo O w>

V. Employee benefits
A. Group insurance
1. Medical
2. Dental
3. Liability
B. Tax-sheltered annuities
C. Severance or retirement plan
D. Staff insurance

VI. Miscellaneous
A. Pupil discipline
B. Teacher discipline and dismissal
C. Teacher-student legal rights

Areas of Special Concern in Negotiations

There are a few areas in the negotiating process which seem to have
particular importance: (1) preparation for negotiation, (2) selection of

the negotiating team, and (3) impasse and binding arbitration. Following is




an in-depth discussion of these areas.
(1) If the negotiations are to be an exercise in rational decision
making, the parties involved must have rational bases for their stands. Each
party must prepare éarefully, collect data, and analyze positions in terms of
needs and interests of the parties involved and the realities of the situation.
The following are steps propoted by Gilroy et al.38 to follow in preparing
for negotiations:
1. Analyze current contract for possible modifications.
2, Analyze nature and source of grievances to discover
defects in present contract and to form basis for
negotiated items.
3. Confef with employee and employer representatives
to see how present contract is working out in

practice.

4. Confer with other outside group to discover current
trends in negotiations.

5. Take formal and informal surveys of employees and
employers to -determine reaction to possible future
proposals.

6. Analyze arbitration decisions for purpose of
changing contract.

7. Collect and analyze economic and issue-related data.

8. Teacher group should ask for rank-and-file suggestions
and strive for united support.

(2) The selection of a negotiations team is one of the most important
decisions either of the parties has to make. The techniques and tactics
adopted by the team may well set the operational tone for the district. The
agreement reached by the teams may determine the quality of the educational
program for the time span of the agreement. Either side may win the battle
and lose the war, by severely hampering the educational program of the dis-

trict. Who makes up the team, then, is the initial question. The: teachers'
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team has usually been represented by officers of the teachers' organization
or by individual members skilled in negotiations. Board representation has
changed since the early stages of negotiation. At first, whole boards or
individual members entered into negotiations. As boards became aware of the
complexities of the prccess, they tended to have negotiations carried out by
the superintendent or a staff specialist. Botﬁ parties have moved from large
negotiating teams to either small groups or single spokesmen. In many areas
professional negotiators or lawyers have served both groups.

It is ir. the making of the negotiwting team, that many role problems
arise, specifically, the role of the middlemen, i.e., the superintendent,
princinals, and supervisors. For the most part they have been left in limbo,
but a current tread of the withdrawal of administrators' organizations from
teachers' groups, would seem to indicate a move to the board side. The
actual makeup of the team varies greatly and may include such individuals as
consultants, legal counsel, and various members of the teacher and adminis-
trative staffs.

Sarthorvag in a study on the effect of the makeup of negotiating teams —_
on the outcome of the negotiations found the following: (1) Teacher teams
composed of a majority of secondary teachers are more likely to reach ;gree—
ment with the board team; (2) It is more difficult to reach agreement with
teacher teams composed of teichers with over tan years' experience; (3) The
composition of the board team is not signifizantly related to the outcome of
negotiations; (4) The involvement of lawyers in the negotiation :is more like-
ly to lead to impasse; (5) The role of the superintendent and the status of
the building principal in negotiations is not significantly related to the

outcome of the negotiations.
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(3) The third major problem involved in negotiiations is the possible
impasse and its resolution. Many grceps enter into bargaining without first
deciding what they are going to do in case no agreement is reached. Perry
and Wildmanuo cite threc options for resolving bargaining impasses: 1) the
economic approach based ultimately on the strike; 2) the political approach
based on fact-finding by an impartial third party with advisory public rec-
ommendations; 3) the rational approach based on a ruling by an impartial
third party and is ultimately compulsory binding.

With eigh*y teacher strikes recorded this year (1972), it would seem
the economic approach is still a factor in bublic education. Indeed, this
reliance on the economic approach is the present pattern in education--the
unilateral decision by school management on all unresolved issues and the
threat of strike by the teachers. This approach is unsatisfactory and leads
to crisis barsaining and short-run resolution of problems. The political
approach has been shunned by those in education because of the aversinn of
both sides to community involvement. This factor might be the most influ-
ential factor forcing both sides into a mature relationship.ul The rational
approach has been shunned by school management as an illegal delegation of
authority. Also, experience in private sector bargaining has shown this
approach to have detrimental effects on the Bérgaining process, and to produce
enforcement problems. If the ban on strikes in public education is to be
meaningful there must be provisions made for a constructive impasse resolution

procedure,

The Future
What is the future of collective negotiations in education? Also, what

changes will occur in education throughthe continued and increased use of
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negotiations? There seems no doubt that the trend toward formal collective
negotiations will continue and that thete will be an increased legal status

for bargaining. It is hoped that the bargaining relationship will mature

from crisis bargaining to some form of problem solving. Perhaps when the
problem of school financing is settled to some degree, the bargaining relation-
ship might change.

Y The main forecast seems to indicate a widening of the gap L: tween

teachers and administrators. While the absence or presence of such a gap,

or its width, will depend upon individuals and situations, it is expected

han g

that negotiations will contribute to a general divergence of roles. The
programs which are an outcome of negotiations, accountability,‘PPBS, merit
pay, differentiated staffing, and loss of tenrure are all programs which
create a high degree of teacher-administrator conflict.

Collective negotiations may have an adverse effect on the educational
program. Perry and wildmanu2 feel that organizational self-interest of
teachers might have restrictive tendencies on educational innovations such
as automated teaching methodologies, decentralization, differentiated staff-
ing, hiring of para-professionals, and a new systems analysis approach.
Doherty and Obere'."u3 make the statement that collective bargaining is the
only means by which teachers may achieve professional status.

Broderius " states that there will be a change in the parties involved
in negotiation. Broderius forecasts negotiations involving large components,
state and . .iti-state regions rather than small components, sub-districts and
school builiings. Thi: author also feels that the community will become more
involved in a legalized form of accountability, rather than a voting procedure.

There will be a greater use of multi-year agreements. Negotiations in




23

curriculum will involve the basic questions of societal change or preservation.

In conclusion, in the future, perhaps the most important skill an admin-
istrator might possess is the skill in negotiations or conflict resolution.
Yore and more issues and decisions are being settled at the bargaining table.
In the early stages it was believed that the best place for the administrator
was on the side, so he would not become involved and jeopardize his position
with the opposing parties. There is growing acceptance of the idea that the
administrator is on the management team. Administrators are, by definition,
management--they supervise, evaluate, hire, assign, organize, etc. Since
building administrators usually admin:iter the contract in their buildings,
they should be involved in the process. Unless he wants to stay on the side
and be left out of the decision-making process, the present-day administrator
must aécept negotiations as a fact of life in public education and develop
the necessary attitudes, knowledge, and skills to function in this relatively

new area.




FOOTNOTES AND BIBLIOGRAPHY

1. Corwin, R. G. "The Development of an Instrument for Examining Staff
Conflicts in the Public Schools" (Cooperative Research Project No. 124, Office
of Education) Health, Education, and Welfare, 1963.

2. Perry, Charles R. and Wildman, Wesley A. The Impact of Negctiations
in Public Education. Worthington, Ohio: Charles A. Jones Publishing Company,

1970, p. 25.

3. Broderius, Bruce W., "Collective Negotiations: An Adversary Process,"
Colorado Journal of Educational Research. Veol. 10, No. 3, Spring 1971, p. 38.

4, Stinnett, T. M. et al. Professional Negotiation in Public Education.
New York: The Macmillan Co., 1966, p. 2. |

5. Gilroy, Thomas P. et al. Educator's Guide to Collective Negotiationms.
Columbus, -Ohio: Charles E. Merrill Publishing Company, 1969, p. 25. -

6. Dykes, Archie R., "The Emergent Role of Administrators and the Im-
plications for Teacher-Administrator Relationships" in Collective Negotiations
and Educaticnal Administration, Allen, R. B, and Schmid, J. University of

Arkansas: UCEA, 1966, p. 36.

7. Thompson, John A., "The Use of Theories and Models in Collective
Negotiations." The College of Education Record (Univ. of N. Dakota) Vol. 55,
No. 7, April 1970, p. 159.

8. Perry and Wildman, op. cit.

9, Williams, R. C., "Teacher Militancy: Implications for the Schools,"
in Piele, Eidell, and Smith (eds.) Social and Technological Change, Center for
the Advanced Study of Educational Administration, 1970.

10. Ibid., p. 7.

11. Schmidt, Charles T., et al. A Guide to Collective Negotiations in
Education. The School of Labor and Industrial Relations, Michigan State Uni-
versity, 1967, p. 3.

12. "A Layman's Guide to Basic Law under the National Labor Relations
Act," Office of the General Counsel, NLRB. Washington, D. C.: U. S. Govern-
ment Printing Office, 1971, p. 3.

13, Perry and Wildman, op. cit., p. 14,




25

1y, Williams, op. cit., p. 84,

15. Burns, Robert James. A Survey of State Professional Negotiations
Laws, University of Oregon, 1972. B

16. Perry and Wildman, op. cit., p. 56.

17. Compact, op. cit., p. 20.

18. Layman's Guide to NLRA, op. cit., p. 1.

19. Lieberman, Myron and Moskow, Michael H., Collective Negotiations
for Teachers. Chicago: Rand McNally & Company, 1966, p. 74.

20. Perry and Wildman, op. cit., p. 26.

21. Doherty, Robert E. and Oberer, Walter E., Teachers, School Boards
and Collective Bargaining: A Changing of the Guard. Ithaca, N. Y.: New
York State School of Industrial and Labor Relations, Cornell University,
1967, p. 51.

22, Gilroy, et al., op. cit., p. V.
23. Perry and Wildman, op. cit., p. 29.
24. Loc. cit.

.25, Ibid., p. 38.
26. Doherty and Oberer, op. cit., p. 5u.
27. Gilroy et al., op. cit., p. 1lu.
28. Doherty and Oberer, op. cit., p. 90.

29. The School Administrator and Negotiation, American Association of
School Administrators, Washington, D. C.: 1966, p. 12.

30. Gilroy, et al., p. 22.

31. Perry and Wildman, op. cit., p. 53. .
32, Dohérty and Oberer, op. cit., p. 10u.

33, Lieberman and Moskow, op. cit., p. 7.

34. AASA, op. cit., p. 29.

35. Vantine, A. William, "Toward a Theory of Collective Negotiationms,"
Educational Administration Quarterly, Vol. 8, No. 1, Winter 1972, p. 27.




26

36. Walton, Richard and McKersie, Robert, A Behavioral Theory of Labor
Negotiations. New York: McGraw-Hill Book Company, 1966.

37. Perry and Wildman, op. cit., p. 83.
38. Gilroy, et al., p. 31.

39. Sarthory, Joseph A., "Structural Characteristics and the Outcome
of Collective Negotiations,'" Educational Administrators' Quarterly, Vol. 7,
No. 3, Autumn 1971.

40. Perry and Wildman, op. cit., p. 103.
4l. Ibid., p. 106.

42, Ibid., p. 222.

43. Doherty and Oberer, op. cit., p. 122.

44, Broderius, op. cit., p. u42.

Other Books

Nolte, M. Chester, Status and Scope of Collective Bargaining in Public Educa-
tion, ERIC.




